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The  Bill  filed  25th  September,  1852,  alleges  that  in 
the  years  1848,  9  and  50,  complainant,  George  H.  Peck 
and  Albert  G.  Caldwell,  were  engaged  mining  for  coal, 
in  this  county,  on  forty  acres  of  land,  for  which  they  held 
a  lease ;  that  Owen  had  skill  in  discovering  deposits  of 
coal — that  it  was  agreed  between  Owen,  Caldwell  and 
Peck,  that  Owen  should  examine,  and  report  to  Caldwell, 
such  lands,  in  the  vicinity  of  their  mine,  as  were  valuable 
for  coal ;  Caldwell  should  advance  the  money  and  pur¬ 
chase  them;  Peck  and  Owen  were,  then,  to  develop 
the  coal,  by  opening  mines,  &c.,  so  as  to  induce  persons 
to  buy  ;  Caldwell  to  furnish  the  means  to  pay  expenses 
incurred  in  developing.  The  lands  were  then  to  be  sold, 
and  Caldwell  to  have  one  third  of  the  proceeds,  Owen 
one  third,  and  the  remaining  third  was  to  be  applied  to 
paying  debts  incurred  in  making  the  developments,  and 
any  surplus  of  such  third  was  to  go  to  Peck.  Owen 
prospected — reported — Caldwell  purchased  820  acres. 
Peck  and  Owen  developed,  by  opening  mines,  &c.,  and, 
in  so  doing,  expended  much  of  Owen’s  money,  and  much 
labor  of  the  two — large  debts  were  contracted  in  making 
such  developments,  which  are  yet  unpaid,  and  for  which 
Owen  is  bound. 

They  then  concluded  to  sell  the  lands,  and  accordingly, 
Caldwell,  on  the  31st  May,  1851,  executed  a  power  of 
attorney,  authorizing  Owen  to  sell  the  lands  for  ten  thous¬ 
and  dollars.  This  instrument  is  signed  by  Caldwell,  Peck 
and  Owen,  and  recites  “that  upon  a  final  settlement  of  all 
matters  between  the  parties  hereto,  it  is  agreed  that  the 
following  covenants  and  agreements  shall  close  and  express 
the  relations  between  the  parties.”  Caldwell  then  au¬ 
thorizes  Owen  to  bargain  the  sale,  within  sixty  days,  of 
the  lands,  under  either  of  the  two  propositions. 

First,  Two  hundred  acres  for  ten  thousand  dollars, 
$5,000  in  cash,  $2,500  in  6ix  months  and  $2,500  in 
twelve  months. 
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Second,  Six  hundred  and  eighty  acres  for  ten  thousand 
dollars,  $5,000  cash,  $2,500  in  sixty  days,  and  $2,500  in 
four  months. 

Third,  In  the  event  Owen  should  not  sell,  that  instru¬ 
ment  was  to  be  returned  to  Caldwell,  who  was  then  to 
make  bond  to  Peck  and  Owen  to  convey  to  them  one 
hundred  and  sixty  acres  of  the  land  for  $7,500,  payable 
on  the  first  of  June,  1852.  And  the  parties  of  the  second 
part,  (Peck  and  Owen),  release  and  forever  discharge  the 
said  Caldwell  from  any  and  all  liability,  and  causes  of 
action  growing  out  of  their  transaction  with  said  Caldwell 
— the  object  of  this  agreement  being  to  close  their  matters. 
It  is  further  agreed,  by  and  between  the  parties,  that  all 
contracts  and  understandings  heretofore  made,  by  and 
between  the  parties  hereto,  are  hereby  merged  into  and  by 
this  agreement.  At  the  time  this  instrument  was  made, 
it  was  agreed  that  Owen  and  Peck  should  have  all  the 
proceeds,  of  any  sale  of  the  lands,  over  ten  thousand 
dollars. 

On  the  22nd  July,  1851,  Owen  made  sale  to  Clegg, 
under  the  second  proposition,  and  executed  to  him  an 
instrument  in  writing  to  that  effect.  At  the  same  time  it 
was  agreed  that,  in  the  event  a  proper  deed  was  made 
to  Clegg  for  the  lands,  he  should  convey  a  half  interest 
to  Owen,  and  Clegg  executed  an  instrument  in  writing  to 
that  effect. 

The  lands  were  of  great  value  for  coal  and  of  little 
value  for  anything  else — the  one  half  the  lands  was  worth 
ten  thousand  dollars  and  over.  Caldwell  died  the  26th 
June,  1851 — the  Circuit  Court  of  Gallatin  County  ordered 
a  deed  to  be  made  to  Clegg  for  said  lands,  in  pursuance 
of  said  contract  of  sale ;  and,  in  compliance  with  that 
order,  a  deed  was  executed  to  Clegg  for  said  lands.  Clegg 
then  sold  the  lands  to  Jewett  for  ten  thousand  dollars, 
reserving  the  right,  as  Clegg  asserts,  to  redeem  them  by 
paying  Jewett  the  $10,000,  with  interest,  and  such  ex¬ 
penses  as  he  may  incur.  Clegg  and  Jewett  each,  at  the 
time  of  their  respective  purchases,  knew  of  Owen’s  rights 
in  the  premises.  Clegg  yet  holds  an  interest  in  the  lands, 
and  the  sale  to  Jewett  was  a  trick  and  a  cheat  to  swindle 


Owen.  Prays,  that  Jewett  and  Clegg  be  required  to 
convey  to  Owen  the  one  half  interest  in  the  land,  or  that 
they  account,  and  that  Owen  be  paid  all  that  is  due  him. 

The  answer  of  Jewett,  filed  14th  December,  1852, 
states  that  he  knows  nothing  of  the  allegations  in  the  bill, 
as  to  the  partnership  between  Caldwell,  Peck  and  com¬ 
plainant — of  the  lease  mentioned,  or  of  any  contracts  or 
other  matters  between  Caldwell  and  complainant,  except 
what  is  shown  by  the  power  of  attorney,  signed  by 
Caldwell,  Peck  and  complainant. 

He  knows  of  no  other  consideration,  for  the  power 
of  attorney,  than  is  expressed  by  it,  but  believes  that  that 
instrument  contains  the  whole  contract  in  fact,  and  as  he 
is  advised  in  law. 

That  complainant  did  sell  said  lands  to  Clegg  on  the 
22nd  July,  1851,  for  $10,000,  to  be  paid  according  to  the 
stipulations  in  the  said  instrument. 

In  regard  to  the  contract  alleged  to  have  been  made 
between  Clegg  and  complainant,  by  which  Clegg  was  to 
convey  to  complainant  one  half  the  lands,  he  (Jewett) 
never  had  any  knowledge,  belief  or  conjecture,  that  any 
such  contract  ever  existed,  until  he  saw  it  so  alleged  and 
referred  to  in  said  bill,  and  requires  proof  of  its  existence. 

On  the  14th  October,  1851,  Jewett  purchased  said 
land  from  Clegg  for  $10,000,  to  be  paid  according  to  the 
terms,  and  at  the  times  specified  in  the  instrument  and 
power  of  attorney  of  31st  May,  1851  ;  varied  as  to 
the  time  of  payment,  by  an  extension  of  the  time  by  Mrs. 
E.  C.  Caldwell,  executrix,  and  has  since  paid  the  consid¬ 
eration  in  full.  This  purchase  was  absolute,  without  con¬ 
dition,  qualification  or  reservation  of  any  right  to  redeem. 

The  history  of  this  purchase  is  as  follows :  On  the 
22nd  July,  1851,  Jewett  loaned  to  Clegg  and  complainant 
$2,500,  and  took  their  note  therefor,  signed  by  Samuel 
Clegg  as  security.  On  the  next  day  Samuel  Clegg  ex¬ 
pressed  a  wish  to  be  released,  and  the  money  was  returned 
to  Jewett  and  the  note  given  up.  On  the  next  day  (24th 
July,)  Thomas  Clegg,  John  M.  Clegg  and  complainant 
applied  to  Jewett  for  a  loan  of  the  same  amount,  repre- 


senting  that  the  lands  in  the  bill  mentioned  were  probably 
very  valuable,  and  they  wished  to  secure  them,  and  in 
negotiating  for  the  said  loan,  it  was  agreed  that  Jewett 
might  elect  to  take  one  eighth  part  of  the  lands  in  lieu 
of  a  return  of  the  money.  This  contract  was  also,  on 
the  next  day,  25th,  cancelled  on  request  of  the  obligors. 

Soon  after  this,  and  before  the  7th  August,  John  M. 
Clegg  and  complainant  made  a  third  application  for  a  loan 
of  the  82,500,  and  proposed  Samuel  Clegg,  senior,  as 
security,  Samuel  then  being  abroad,  to  which  Jewett 
assented.  Clegg  and  complainant  then  informed  Jewett 
that  Caldwell’s  estate  was  indebted  to  one  John  Crenshaw 
about  82,000,  with  interest,  balance  of  purchase  money, 
for  said  land,  secured  by  mortgage,  and  as  Samuel  Clegg, 
senior,  was  not  at  home,  to  sign  the  note  for  the  money  to 
be  loaned,  Jewett  trusted  the  money  with  Clegg  and 
complainant,  on  their  promise  not  to  use  it  in  any  way, 
until  Samuel  Clegg  signed  the  note,  except  to  pay  the 
balance  of  the  purchase  money  to  Crenshaw,  and  take  an 
assignment  of  his  mortgage  to  Jewett. 

Clegg  and  Owen  received  the  money  from  Jewett,  on 
the  terms  and  under  the  promises  before  mentioned.  But, 
instead  of  using  it  to  purchase  in  Crenshaw’6  mortgage  for 
Jewett,  they  applied  it  on  the  first  payment  to  Caldwell’s 
estate.  Samuel  Clegg,  on  his  return,  declining  to  sign 
said  note,  Jewett  was  left  without  security,  complainant 
not  being  responsible  and  Clegg  insufficient  for  the  amount. 
In  consequence  of  this,  Clegg  proposed  to  transfer  said 
lands  to  Jewett,  who  was  to  pay  the  balance  of  the  pur¬ 
chase  money  to  Caldwell’s  estate,  Clegg  assigning  as  a 
reason  therefor,  that  they  were  unable  to  refund  the  money 
or  to  pay  the  balance  due  Caldwell’s  estate,  that  the 
speculation  had  failed  as  to  them  and  the  lands  would 
revert  unless  purchased  by  Jewett.  Jewett  refused,  and 
recommended  Clegg  and  complainant  to  make  an  effort  to 
sell  to  some  one  else,  and  gave  them  time,  without  any 
security,  from  7th  August  to  14th  October,  to  pay  him. 

They  failed  to  sell — Clegg  became  discouraged  ;  they 
could  neither  pay  Jewett  or  make  the  remaining  payments 
to  Caldwell’s  estate,  which  were  soon  to  become  due,  and 


renewed  his  proposition  that  Jewett  buy  the  whole  property. 
This  being  the  only  chance  to  get  back  his  $2,500,  he  con¬ 
sented,  and  purchased  the  lands  on  the  14th  October,  1851, 
and  took  an  assignment  of  Clegg’s  article  of  purchase. 

When  Jewett  was  having  the  title  examined,  making 
the  payments  to  Caldwell’s  estate,  and  having  the  deed 
made  to  him,  Owen  was  present,  assisting,  knowing  of  all 
that  was  being  done,  and  was  silent  as  to  any  claim  of  his 
on  the  land,  and  Jewett  had  not  the  least  suspicion  that 
Owen  claimed  any  part  of  it.  After  Jewett  had  paid  for 
the  land,  and  obtained  a  deed  therefor,  he  was  informed 
that  Owen  set  up  a  claim  to  the  one  fourth  of  the 
land.  He  immediately  sought  Owen  and  Clegg,  and 
demanded  of  Owen  if  he  had  any  claim  to  the  land. 
Owen  stated  that  he  held  a  bond  from  Clegg  for  the  one 
fourth  of  the  land.  Jewett  demanded  that  it  be  given  up 
to  him.  Owen  insisted  that  he  ought  to  be  allowed  to 
keep  it,  as  his  having  the  bond  would  help  his  credit. 

Jewett  again  demanded  that  it  be  given  up  to  him,  as 
he  had  bought  without  any  knowledge  of  its  existence, 
and  it  was  a  fraud  upon  him,  and  that  he  had  paid  for  the 
land,  supposing  he  was  obtaining  a  complete  right  to 
all  the  land.  Owen  refused;  but,  that  evening,  Clegg 
brought  the  bond  to  Jewett  and  gave  it  to  him.  It  was 
dated  the  14th  August,  1851. 

Clegg’s  answer,  filed  1st  August,  1853,  the  same  as 
Jewett’s,  and  also  that  he  was  induced  by  Owen  to  believe 
that  the  lands  could  be  sold  for  $50,000 — that  less  than 
the  one  half  could  readily  be  sold  for  the  amount  to  be 
paid  to  Caldwell’s  estate  ;  being  unable  to  make  the  pay¬ 
ments,  he  was  only  induced  to  allow  Owen  to  sell  to  him 
because  the  authority  to  Owen  required  him  to  make  sale 
within  a  limited  period,  and  because  he  believed  he  could 
sell  as  before  stated;  and,  on  the  22nd  July,  1851,  Owen 
executed  an  instrument  of  sale  to  Clegg  as  stated  in  the 
bill,  and  Clegg  at  the  same  time  executed  the  agreement 
to  convey  to  Owen  the  one  half  the  lands,  whenever  he 
should  obtain  a  deed. 
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Afterwards  they,  having  tried  to  sell  a  part  of  the 
lands  for  the  ten  thousand  dollars,  and  being  unable  to  do 
so,  agreed  to  and  did  abandon  the  sale  to  Clegg,  as  also 
the  bond  for  the  one  half  to  Owen. 

On  the  24th  July,  1851,  and  after  the  sale  to  Clegg 
was  abandoned,  Owen  sold  all  the  land  to  Thomas  Clegg 
for  ten  thousand  dollars.  This  sale  was  cancelled  on  the 
26th  July,  1851. 

On  the  30th  July,  1851,  Owen  obtained  an  extension 
of  time  for  ninety  days  on  his  power  to  sell,  from  Cald¬ 
well’s  executrix,  and,  returning  to  Dayton,  again  requested 
Clegg’s  assistance  in  the  matter.  Clegg,  for  that  purpose, 
borrowed  $2,500  from  Jewett,  promising  that  he  would 
use  the  money  to  buy  a  mortgage  on  the  coal  lands  in 
favor  of  John  Crenshaw,  and  have  the  mortgage  assigned 
to  Jewett,  or  else,  before  using  the  money,  Samuel  Clegg, 
senior,  should  sign  the  note  as  security  to  Jewett. 

Instead  of  doing  as  agreed  with  Jewett,  Clegg  paid 
the  $2,500,  as  also  $500  of  his  own  money,  to  Mrs. 
Caldwell  as  the  first  payment  for  the  land,  believing  that, 
by  paying  this,  they  could  have  time  to  sell  a  portion  of 
the  lands,  and  raise  the  money  to  pay  the  residue  of  the 
purchase  money.  This  was  on  the  14th  August,  1851, 
and  on  the  same  day  they  agreed  that  they  would  stand 
to  and  abide  by  the  sale  to  Clegg,  made  the  22nd  July, 
1851,  and  in  lieu  or  place  of  the  contract  for  the  one  half , 
which  had,  with  the  sale,  been  cancelled,  Clegg  agreed  to 
convey  to  Owen,  whenever  he  should  obtain  a  deed  there¬ 
for,  the  one  fourth  of  the  lands.  Clegg  did  not  notify 
Jewett  of  this  agreement  to  convey  to  Owen  the  one  fourth 
the  lands,  nor  did  Owen  or  any  one  else,  so  far  as  Clegg 
knows  and  believes. 

When  Jewett  learned  that  Owen  claimed  the  one  fourth 
of  the  lands  under  the  last  mentioned  agreement,  which 
was  after  Jewett  had  paid  for  the  lands  and  obtained  a 
deed  therefor,  he  immediately  demanded  of  Owen  that 
it  be  given  up  to  him ;  and  on  the  same  day,  in  con¬ 
sideration  that  Clegg  first  agreed  to  enter  into  partner¬ 
ship  with  Owen  in  the  mercantile  business,  as  equal 
partners,  to  give  him  the  one  half  of  Clegg’s  then  stock 
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of  goods,  estimated  at  one  thousand  dollars,  to  pay  one 
half  the  debts,  then  owing  by  Owen,  on  account  of 
mining,  to  the  amount  of  twenty-five  hundred  dollars, 
and  if  Clegg  should  obtain,  by  purchase  or  gift,  a  portion 
of  said  lands,  Owen  should  have  half  of  what  Clegg  should 
so  get,  Owen  surrendered  and  gave  up  to  Clegg  the  agree¬ 
ment  for  the  one  fourth  of  the  land.  Clegg  then  gave 
the  instrument  to  Jewett. 

On  the  4th  May,  1852,  Owen  and  Clegg  made  a  full, 
final  and  complete  settlement  of  all  matters,  debts  and 
contracts,  between  them. 

DEPOSITIONS. 

Samuel  Clegg,  senior,  states  that  Owen  in  June,  1851, 
came  to  Dayton,  Ohio,  where  witness,  Clegg  and  Jewett 
resided,  and  wanted  to  sell  the  coal  lands.  Clegg  said 
that  Owen  had  developed  the  mineral  value  of  the  land — 
was  a  partner  with  Caldwell,  and  that  Owen  owed  three 
or  four  thousand  dollars,  debts  incurred  in  developing — 
that  Owen  was  to  sell  the  lands  and  pay  Caldwell  $10,000; 
all  he  got  over  that  was  his  own ;  or,  if  he  could  sell  part 
for  that  sum,  he  was  to  have  the  rest  of  the  land.  This 
was  in  June,  1851.  Clegg  also  said  the  mine  was  a  fortune. 

Afterwards,  Clegg  told  witness  that  he  had  bought  the 
whole  mine  from  Owen,  and  given  him  a  bond  for  the  one 
half  of  it,  and  then  had  sold  the  whole  of  it  to  Jewett  for 
$10,000,  taking  Jewett’s  note  for  the  $500  paid  by  Clegg, 
of  his  own  money,  to  Mrs.  Caldwell,  and  that  he  was  to 
have  nothing  unless  Jewett  sold  to  good  advantage.  Wit¬ 
ness  asked  Clegg  why  he  had  done  so.  He  answered 
that  he  had  not  used  Jewett  right,  by  using  his  money 
contrary  to  agreement — that  Jewett  had  loaned  him  $2,- 
500,  on  condition  that  witness  would  sign  the  note  with 
Clegg  and  Owen — witness  refused  to  sign,  and  they  had 
used  the  money ;  and  to  give  Jewett  all  the  satisfaction  in 
his  power  he  had  sold  to  him.  Witness  told  Jewett  that 
he  had  been  around  with  Owen  to  try  to  raise  money 
enough  to  buy  in  the  coal  mine ;  they  wanted  $7,000  to 
get  in  one  third.  Told  Jewett  the  mine  was  worth  $100,- 
000  to  a  person  having  plenty  of  money,  and  who  knew 
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how  to  manage  it — told  Jewett  that  Owen  said  if  he  could 
raise  $10,000  all  the  mine  would  belong  to  him,  and  that 
Owen  had  spent  a  good  deal  of  money  about  the  mine — 
that  Owen  had  developed  the  mine  for  Caldwell,  and 
Caldwell  had  let  him  in  as  a  partner.  This  conversation 
with  Jewett  was  on  Jewett’s  porch,  about  the  middle  of 
June,  1851,  and  before  Owen  sold  to  Clegg.  Witness 
thinks  the  mines  were  worth  $50,000.  Jewett  offered  to 
sell  the  mines  to  witness  for  $12,000,  cash.  Witness 
offered  him  $6,000  cash,  and  $6,000  in  twelve  months, 
with  ten  per  cent  interest.  This  was  in  July,  1852. — 
Witness,  in  the  conversation  with  Jewett  on  the  porch, 
told  him  Owen  had  an  interest  in  the  mine,  through  Cald¬ 
well,  from  Owen’s  labor — developing  the  coal,  and  making 
his  discoveries,  known  to  Caldwell — that  Caldwell  then 
purchased  the  lands  and  allowed  Owen  an  interest  in  them. 

Mary  S.  Page  witnessed  the  execution  of  papers  marked 
Y.  They  were  signed  by  Owen  and  Clegg.  One  is  a 
note  from  them  to  Jewett,  for  $2,500,  at  four  months, 
dated  August  7th,  1851.  The  other  is  an  obligation  by 
them  to  Jewett,  reciting  that  they  (Clegg  and  Owen)  have 
an  interest  in  the  lands,  (describing  the  coal  lands) — that 
they  were  to  acquire  title  to  them,  within  six  months  from 
that  date,  under  the  article  from  Caldwell — and  in  consid¬ 
eration  that  Jewett  had  loaned  them  $2,500,  for  four 
months,  they  agreed  to  convey  to  Jewett,  (if  he  should 
elect  to  take  the  same  in  full  payment  of  said  $2,500,) 
one  undivided  eighth  part  of  said  lands,  within  six  months ; 
Jewett  to  have  option  whether  to  have  the  money  or  the 
one  eighth  of  the  land.  And  they  would  convey  to  him, 
within  six  months,  another  eighth  of  said  land,  provided 
he  should,  within  that  time,  pay  them  $2,500. 

Archibald  McEwen  witnessed  the  execution  of  the 
contract  of  sale  from  Owen  to  Clegg,  and  the  bond  from 
Clegg  to  Owen,  for  the  one  half.  They  were  executed 
between  the  18th  and  28th  July,  1851 — the  sale  to  Thom¬ 
as  Clegg  was  two  or  three  days  after  the  sale  to  Clegg. 
Was  told  by  Owen  and  Clegg  not  to  make  the  terms  of 
their  contracts  public. 
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Heard  Clegg  tell  Owen  that  he  had  $500  in  money, 
and  when  he  sold  his  house  and  lot  he  would  get  about 
$2,000.  Heard  Clegg,  Owen  and  Jewett  say  that  Owen 
and  Clegg  had  borrowed  $2,500  from  Jewett. 

Clegg  and  Owen  at  first  proposed  to  value  the  mine 
at  seven  thousand  dollars  for  one  fourth;  but  they  found 
this  was  so  much  they  could’nt  sell,  and  then  proposed  to 
sell  at  $5,000  a  share  of  one  fourth.  Their  idea  was  to 
sell  one  half  the  mine  for  $10,000,  and  keep  the  other 
half  for  themselves — believe  for  Owen. 

Owen  represented  that  he  had  discovered  the  coal — 
developed  it — Caldwell  had  taken  him  into  partnership — 
Caldwell  had  bought  the  mines  on  Owen’s  representation, 
and  he  had  spent  some  three  thousand  dollars  working  in 
the  mines.  Clegg  asked  Owen  why  he  had  not  some 
writing  from  Caldwell  to  show  his  right  to  one  half  the 
land ;  he  replied  that  Caldwell  would  do  what  was  right. 

Daniel  A.  Haynes  states  that  Clegg  and  Owen  asked 
his  opinion  as  to  Owen’s  power  to  sell  after  Caldwell’s 
death — he  and  others  gave  written  opinions  in  favor  of 
Owen’s  power  to  sell;  this  was  the  19th  July,  1851. — 
Owen  made  the  same  statements  as  to  his  skill — discovery 
— interest,  &c. — that  Caldwell,  Peck  and  Owen  had  had 
some  difficulty  in  settling  their  respective  interests,  and 
had  made  the  instrument  of  31st  May,  1851,  for  the 
purpose  of  settling  and  ascertaining  their  interests ;  and 
that  it  was  understood  and  intended,  in  making  that  in¬ 
strument,  that  Owen  and  Peck  were  to  have  all  the  pur¬ 
chase  jnoney  after  paying  Caldwell  ten  thousand  dollars. 

Martha  Owen,  in  June,  1851,  heard  Owen  and  Jewett 
conversing  about  the  mine.  Owen  said,  if  I  let  you 
(Jewett)  have  a  share  for  $5,000,  where  will  my  interest 
come  from. 

Thomas  Clegg  knows  of  the  sale  by  Owen  to  Clegg— 
it  was  about  21st  July,  1851. — knows  nothing  of  any 
bond  or  agreement  being  entered  into  at  that  time  by 
Clegg  to  Owen.  Owen  told  witness  the  sale  to  Clegg  was 
abandoned,  and  wanted  witness  to  take  hold  of  it.  He 
was  in  great  trouble,  and  said  the  sale  to  Clegg  was 
abandoned  because  they  could  not  raise  the  money. — 
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Owen  sold  the  lands  to  witness,  after  the  sale  to  Clegg, 
for  $10,000,  payable  to  Caldwell’s  estate,  and  was  to  have 
a  clear  title  from  all  parties  for  the  whole  mine — no  in¬ 
terest  was  reserved  by  Owen.  He  stated  that  he  wanted 
to  sell  to  witness  because  the  time  was  drawing  near  when 
he  was  obliged  to  sell,  and  that  he  had  rather  be  in  the 
hands  of  his  connections  than  strangers.  He  was  in 
trouble  about  it,  and  had  been  to  Louisville  and  Pittsburg, 
and  other  places,  to  try  and  sell,  and  had  failed  to  make  a 
sale.  This  sale  to  witness  was  cancelled  on  the  26th 
July,  1851,  because  witness’s  family  were  not  satisfied  for 
him  to  go  away  from  home. 

July  24th,  1851,  Jewett  loaned  witness,  Owen  and 
Clegg  $2,500,  and  took  the  note  of  the  three,  at  four 
months,  also  obligation,  signed  by  the  three,  to  convey  to 
Jewett  one  eighth  of  the  land,  (if  he  should  so  elect),  for 
the  $2,500 — also  another  eighth,  for  $2,500  more.  At 
the  time  these  papers  were  executed  the  sale  to  witness 
was  in  force ;  neither  of  the  other  two  had  any  interest  in 
the  lands.  Jewett  wanted  all  to  sign  the  papers.  Witness 
asked  him  why.  He  answered,  that  he  did’nt  know  that 
witness  would  keep  the  land,  and  he  knew  there  was  some 
difficulty  in  witnesses  family  about  keeping  it,  and  that 
he  wanted  to  have  a  right  to  the  eighth  interest  into  who¬ 
soever  hands  the  lands  might  fall. 

John  Olney  states  that  Owen  introduced  Clegg  to 
him,  and  that  he  assisted  them  in  obtaining  the  extension 
from  Mrs.  Caldwell — that,  afterwards,  Owen  &  Clegg  in¬ 
troduced  Jewett  to  him,  and  recommended  him  (witness) 
to  Jewett  to  attend  to  assisting  Jewett  procure  a  deed  to 
the  coal  lands,  and  payment,  by  Jewett,  of  residue  of  the 
purchase  money.  Witness  rendered  the  assistance.  An 
order  of  Court  was  obtained  authorizing  Mrs.  Caldwell  to 
execute  a  deed — a  deed  was  executed  by  her  to  Jewett — 
and  he  paid  $2,030  on  the  contract.  Owen  had  knowl¬ 
edge  of  the  deed  being  made  to  Jewett,  and  seemed  anxious 
that  it  should  be  made  to  him.  The  first  time  witness  saw 
the  agreement  of  Clegg,  to  convey  to  Owen  one  fourth  of 
the  land,  was  in  November,  1851,  after  Jewett  had  paid 
the  $2,030,  and  the  deed  had  been  made.  Owen  then 
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came  to  witness,  at  his  office,  and  said  he  wanted  to  secure 
his  rights  to  the  lands,  and  showed  witness  the  agreement 
of  Clegg  [attached  to  Dep.  0.]  to  convey  to  Owen  the 
one  fourth  of  the  lands,  and  proposed  to  employ  witness 
to  obtain  his  rights  under  that  paper.  Witness  refused, 
and  informed  Jewett  that  Owen  had  such  a  paper,  and  of 
his  proposition  to  employ  him.  That  day  Clegg,  Owen 
and  Jewett  met  at  witness’s  office.  Jewett  then  demanded 
that  Owen  should  give  him  the  paper,  and  claimed  that 
he  had  bought  the  lands  without  any  knowledge  of  the 
existence  of  such  paper,  or  any  such  contract ;  but  thought 
he  was  buying  all  the  land,  and  demanded  to  know  if  there 
was  anything  else  against  the  land.  Both  Clegg  and  Owen 
said  there  was  nothing  else.  Owen  claimed  that  he  ought 
to  be  allowed  to  keep  the  paper,  as  his  having  it  would 
help  his  credit — and  Clegg  claimed  that  it  ought  to  have 
been  cancelled.  Owen  refusing  to  give  it  up,  Jewett  left 
the  office,  saying  he  would  give  Owen  until  evening  to 
decide.  After  Jewett  left,  Clegg  and  Owen  agreed  that 
Owen  should  surrender  the  paper  to  Clegg,  in  considera¬ 
tion  that  Owen  wras  to  have  the  one  half  of  Clegg’s  stock 
of  goods,  valued  at  $1,000;  they  were  to  be  equal  part¬ 
ners  in  merchandising,  mining  coal,  and  any  other  business 
that  either  might  engage  in ;  and  Clegg  assumed  to  pay 
one  half  the  debts  then  owing  by  Owen,  on  account  of 
mining,  to  the  amount  of  $2,500;  and  if  any  of  said  coal 
land  should  come  to  Clegg,  Owen  was  to  have  the  one 
half  of  what  he  got.  Owen  then  handed  the  agreement 
for  the  one  fourth  to  Clegg.  Owen  did  not,  in  presence 
of  witness,  or  to  his  knowledge,  lay  claim  to  any  portion 
of  the  coal  land,  after  Jewett  came  here,  until  he  showed 
the  agreement  for  the  one  fourth. 
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IN  THE  FOREGOING  CASE. 
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This  suit  is  brought  to  enforce  a  lien  upon  lands  for 
work  and  labor,  rendered  in  developing  the  mineral  ad¬ 
vantages  of  certain  lands,  in  consequence  of  which  the 
lands  were  purchased  by  Caldwell — and  complainant  was 
to  have  an  interest  in  the  proceeds  of  the  sales  of  the 
lands,  which  were  purchased,  to  be  sold  on  speculation ; 
or  for  the  specific  performance  of  a  contract  to  convey  the 
one  half  the  same  lands  to  complainant. 

Owen  claims  that,  in  the  year  1850,  Caldwell  and 
Owen  agreed  that  Owen  should  examine  and  designate 
such  lands,  in  Gallatin  County,  adjoining  a  coal  mine  they 
were  working,  as  were  valuable  for  their  coal,  and  Cald¬ 
well  should  purchase  with  his  own  money,  and  in  his  own 
name,  such  lands  as  Owen  designated,  and  Owen  and  one 
Peck  would  develope  the  coal  by  opening  mines,  &c.; 
and  the  land  should  then  be  sold  and  Owen  have  one  third 
the  proceeds,  Caldwell  one  third,  and  the  other  third  be 
applied  to  paying  the  expenses  of  development,  and  any 
overplus  should  go  to  Peck.  Caldwell  did  purchase  about 
680  acres  of  coal  lands. 

There  is  no  evidence  of  such  a  contract  as  claimed 
by  Owen,  or  of  his  having  developed  any  of  the  lands 
so  purchased. 

On  the  31st  May,  1851,  Caldwell,  by  an  instrument, 
signed  by  himself,  Owen  and  Peck,  authorized  Owen  to 
bargain  a  sale  of  the  lands  within  sixty  days,  for  ten 
thousand  dollars ;  and  that  instrument  purports  to  be  a 
full,  final,  and  complete  settlement  of  all  matters  prior  to 
that  date  between  the  parties. 

On  the  22nd  July,  1851,  Owen  sold  the  lands  to  Clegg, 
for  the  $10,000,  to  be  paid  to  Caldwell’s  estate,  and  Clegg 
executed  an  agreement  to  convey  to  Owen,  when  he 
should  procure  a  deed  the  one  half  the  lands,  Owen  claim- 
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ing  that  by  his  contract  with  Caldwell,  when  the  authori¬ 
ty  to  him  to  sell  was  executed,  he  was  to  have  all  he 
could  get  for  the  lands  over  ten  thousand  dollars,  or,  if  he 
could  get  the  $10,000  for  a  less  quantity  than  the  whole 
lands,  he  should  have  the  remainder.  Clegg  being  unable 
to  raise  the  money  to  pay  Caldwell's  estate,  this  sale  to 
him  was  abandoned.  Afterwards,  having  borrowed  $2,- 
500  from  Jewett,  and  paid  that,  as  also  $500  of  his  own 
money,  to  Mrs.  Caldwell,  executrix  of  Caldwell,  (he  hav¬ 
ing  died  the  26th  June,  1851,)  as  the  first  payment  for  the 
land,  he  executed  to  Owen  another  instrument,  by  which 
he  agreed  to  convey  to  Owen,  whenever  he  should  pro¬ 
cure  a  deed,  the  one  fourth  of  the  lands. 

Clegg  then  sold  the  lands  (entire)  to  Jewett,  for  the 
ten  thousand  dollars — $7,500  to  be  paid  to  Caldwell’s 
estate,  releasing  Clegg  (and  Owen  who  was  security  for 
Clegg,)  of  the  $2,500,  and  giving  his  note  to  Clegg  for 
$500,  which  had  been  paid  by  Clegg.  It  does  not  appear 
that  Jewett  knew,  at  the  time  he  purchased,  that  Owen 
had  reserved  an  interest,  or  that  Clegg  had  agreed  to 
convey  him  any  portion  of  the  lands.  Jewett  then  paid 
$2,030  on  the  land,  and  obtained  a  deed  therefor  by  order 
of  court. 

Owen  then  claimed  the  one  fourth  of  the  land,  under 
his  last  contract  with  Clegg,  and  Jewett  insisting  that 
Owen  had  no  right  under  that  contract  and  that  it  ought 
to  be  given  up  to  him.  Clegg  then  purchased  the  bond 
from  Owen,  and  it  was  by  Owen  given  up  to  Clegg,  who 
gave  it  to  Jewett.  This  was  in  November,  1851.  On  the 
4th  May,  1852,  Owen  and  Clegg  made  a  full,  final  and  com¬ 
plete  settlement  of  all  matters  and  contracts  between  them. 

On  the  25th  September,  1852,  this  suit  was  com¬ 
menced  by  Owen. 

The  bill  shows  that  the  original  agreement  between  the 
parties  was  settled  by  and  merged  into  the  contract,  alleged 
to  have  been  made  on  31st  of  May,  1851,  at  the  time  the 
authority  was  given  to  Owen  to  sell. 

By  the  first  contract,  according  to  the  bill,  Owen  was 
to  have  the  one  third  of  the  proceeds  of  the  sales  of  the 
land,  and  by  the  second  contract,  according  to  the  same 
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authority,  Caldwell  was  to  have  $10,000  of  the  proceeds 
of  the  sales  of  the  land,  and  Owen  was  to  have  all  over 
that  amount,  or  if  he  could  sell  a  portion  of  the  lands  for 
$10,000,  to  be  paid  to  Caldwell,  he  should  have  the  resi¬ 
due.  This  contract,  if  such  a  one  was  made,  and  com¬ 
plainant  insists  it  was — superseded  the  other,  and  released 
all  parties  and  the  lands  from  its  binding  efficacy.  But, 
whether  such  was  or  was  not  the  contract,  the  instrument, 
authorizing  Owen  to  sell,  signed  by  Caldwell,  Peck  and 
Owen,  stipulates  “that  upon  a  final  settlement  of  all  mat¬ 
ters  between  the  parties  thereto,  it  is  agreed  that  the  fol¬ 
lowing  covenants  and  agreements  shall  close  and  express 
the  relations  between  the  parties,”  and  “the  said  parties 
of  the  second  part  [Peck  and  Owen]  release  and  forever 
discharge  the  said  Caldwell  from  any  and  all  liability  and 
causes  of  action  growing  out  of  their  transactions  with  the 
said  Caldwell — the  object  of  this  agreement  being  to  close 
their  matters.  It  is  further  agreed,  by  and  between  the 
parties,  that  all  contracts  and  understandings  heretofore 
made  by  and  between  the  parties  hereto  are  hereby  merged 
into  and  by  this  agreement.” 

The  next  question,  then,  is,  can  Owen  enforce  a  spe¬ 
cific  performance  of  the  contract  of  Clegg,  to  convey  the 
one  half  the  lands,  which  contract  was  made  on  the  22nd 
July,  1851,  at  the  time  Owen  sold  to  him,  and  was  a  part 
of  the  contract  for  the  sale  by  Owen  to  Clegg. 

This  sale  was  abandoned,  and  Owen,  two  days  after, 
sold  the  entire  lands  to  Thomas  Clegg — [see  deposition  of 
Thomas  Clegg.]  This  agreement  of  Clegg,  to  convey  to 
Owen,  was  a  part  of  the  contract  of  sale  from  Owen,  and 
was  only  to  be  of  effect  in  the  event  of  that  sale  being 
carried  into  execution.  It  recites  the  sale  to  Clegg,  and  then 
stipulates  that,  when  Clegg  shall  obtain  a  deed  for  the 
lands,  he  will  convey  to  Owen  the  one  half  thereof.  When 
the  sale  was  abandoned,  this,  being  a  part  of  the  contract 
of  sale,  was  also  necessarily  abandoned. 

Again,  as  Owen  has  failed  to  show  that  he  was  to 
have  any  part  of  the  lands,  or  of  the  proceeds,  in  the 
event  a  portion  could  have  been  sold  for  $10,000,  or  could 
have  sold  all  for  more  than  that  sum,  and  as  the  instru- 
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ment  authorizing  him  to  sell  admits  of  no  such  construc¬ 
tion,  but  rather  a  contrary  one,  his  reservation,  or  attempt 
so  to  execute  his  power  or  trust,  to  get  the  one  half  the 
property  which  he  was  authorized  to  sell,  was  a  fraud 
upon  Caldwell’s  estate.  If  Clegg  had  paid  for  the  lands 
and  obtained  a  deed,  and  had  then  conveyed  the  one  half 
to  Owen,  a  court  of  equity  would  have  required  him  to 
convey  that  half  to  Caldwell’s  estate.  The  maxim,  that 
“a  man  must  come  into  a  Court  of  Equity  with  clean 
hands,”  seems  to  have  been  overlooked  by  Owen.  He 
asks  this  court  to  execute  a  fraud  which  he  attempted  to 
perpetrate  against  Caldwell’s  estate,  and  now  against 
Clegg  and  Jewett. 

Without  considering  the  effect  of  the  abandonment  of 
this  contract,  for  the  one  half,  and  the  question  of  fraud — 
there  was  a  later  contract  than  the  one  wThen  this  instru¬ 
ment  for  the  one  half  was  executed,  and  which  of  itself 
shows  that  Owen  is  not  entitled  to  recover  in  this  suit.  It 
is  the  contract  of  14th  August,  1851,  which  recites  that 
Owen  had,  on  22nd  July,  1851,  sold  Clegg  the  lands — 
that  Owen  had  an  interest  in  the  lands,  to  be  satisfied  by 
a  sale.  To  provide  for  that  interest,  Clegg  agrees  to  con¬ 
vey  to  Owen  one  undivided  fourth  part  of  said  lands, 
whenever  he  is  legally  seized  of  the  same — and  further, 
to  give  Owen  a  note  for  three  thousand  dollars,  payable 
within  three  months  after  that  date — and  it  was  further 
agreed  that  Clegg  should  retain  one  fourth  of  said  lands, 
and  should  sell  the  remaining  half  to  raise  the  purchase 
money,  and  if  Clegg  should  sell  said  half  for  more  than 
$10,000,  Owen  should  have  half  the  excess. 

These  two  contracts  could  not  both  stand.  By  the 
first,  Owen  was  to  have  the  one  half.  By  the  second, 
one  half  was  to  be  sold  to  raise  the  $10,000.  Clegg  was 
to  have  the  one  fourth,  and  Owen  the  remaining  fourth. 
The  second,  therefore  could  not  have  been  intended  as 
an  additional  interest,  to  be  conveyed  to  Owen,  so  as  to 
give  him  three  fourths,  as  the  three  fourths,  after  giving 
him  one  fourth,  is  provided  for,  one  half  to  be  sold  and 
one  fourth  to  belong  to  Clegg.  This  contract,  then,  was 
made  in  place  of  the  one  sued  upon,  and  which  had  been 
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abandoned  a  day  or  two  after  it  was  made ;  but,  even  if  that 
had  not  been  expressly  abandoned,  this  would  destroy  it. 

I  might  stop  here,  as  to  the  matters  alleged  in  the  bill ; 
but,  by  doing  so,  it  would  leave  the  appearance  of  some 
right  in  Owen  to  the  one  fourth  of  the  lands. 

This  instrument  of  14th  August,  1851,  was,  in  Novem¬ 
ber,  1851,  for  a  valuable  consideration,  surrendered  by 
Owen  to  Clegg,  and  he  then  received  what  he  called  “his 
rights”  for  the  instrument.  It  is  true  no  formal  satisfac¬ 
tion  or  cancelling  was  written  on  it ;  but  it  was  purchased, 
and  Owen’s  right  to  it  was  bought  by  Clegg,  so  that  it 
ceased  to  exist  in  favor  of  Owen  or  any  other  person. 

But,  if  the  instrument  sued  on  was  in  force,  and  a 
specific  performance  thereof  would  have  been  decreed 
against  Clegg,  and  all  claiming  under  him,  with  notice — 
then,  if  he  had  sold  to  Jewett  without  Jewett  having  notice, 
or  if  he  had  chosen  to  waive  the  right  to  a  specific  per¬ 
formance,  he  could  have  sued  Clegg  and  recovered  dama¬ 
ges  against  him  for  a  failure  to  comply  with  that  contract. 
In  any  such  case  he  would  have  had  a  claim  against  Clegg 
for  damages,  which,  when  settled  or  adjusted,  would  have 
been  a  satisfaction  of  the  right  to  a  specific  performance, 
for  a  person  is  not  entitled  to  recover  damages  for  the 
non-compliance  with  a  contract,  and  also  to  recover  in  a 
suit  for  the  specific  performance  of  the  same  contract. — 
The  settlement  between  Clegg  and  Owen,  on  the  4th 
May,  1852,  would  bar  Owen  from  recovering  damages, 
and  as  a  consequence  he  would  not  be  entitled  to  a 
specific  performance. 

But,  if  the  contract  for  the  one  half  of  the  lands  was 
yet  in  force  as  to  Clegg,  Jewett,  having  purchased  without 
knowledge  of  its  existence,  would  not  be  affected  by  it. 

The  only  motive  I  can  think  of,  which  could  have 
induced  Owen  to  bring  this  suit,  was  the  hope  of  com¬ 
pelling  Jewett  to  pay  him  something  to  dismiss  it — Jewett 
was  not  able  to  hold  the  lands  until  a  suit  in  chancery,  in 
this  court,  was  decided,  and  he  could  not  sell  while  this 
suit  was  pending — Owen  had  succeeded  in  getting  about 
three  thousand  dollars  from  Clegg,  for  the  surrender  of 
the  contract  for  the  one  fourth. 


